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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  280 

Magnet  Schools  Assistance  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Magnet  Schools  Assistance  Program 
(MSAP).  These  amendments  are  needed 
to  implement  changes  to  the  Magnet 
Schools  Assistance  Act  (Act) 
(reauthorized  as  Title  III  of  the 
Elementary  and  Secondary  Education 
Act  of  1965)  made  by  the  Augustus  F. 
Hawkins-Robert  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988  (Pub.  L.  100-297). 
Most  of  the  changes  implement 
additions  to  and  deletions  from  the 
statute.  Included  in  these  amendments 
are  new  selection  criteria  that  address 
greater  parental  decisionmaking  and 
involvement,  and  the  applicant’s 
capacity  to  continue  the  magnet  schools 
program  without  Federal  funds.  In 
addition,  special  consideration  is  given 
to  applicants  that  demonstrate  a 
collaborative  effort  with  institutions  of 
higher  education  and  community-based 
organizations.  Amended  sections  of  the 
regulations  that  reflect  the  Secretary’s 
interpretation  of  provisions  in  Pub.  L. 
100-297  are  explained  under 
“Supplementary  Information.” 
date:  Comments  must  be  received  on  or 
before  December  29, 1988. 

ADDRESS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  M.  Patricia  Goins,  Acting 
Director,  Office  of  School  Improvement 
Programs,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  Washington, 
DC  20202-6245. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annie  R.  Mack,  Magnet  Schools 
Assistance  Program,  400  Maryland 
Avenue  SW.  (Room  2067,  FOB  #6), 
Washington,  DC  20202-6440,  (202)  732- 
4358. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  3011(a)(3)  of 
the  Act,  the  Secretary  amends  §  280.3  to 
exempt  grantees  under  the  MSAP  from 
§  75.253(c)  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  This  section  of  EDGAR 
requires  the  reduction  of  a  grantee’s 
award  by  the  amount  of  any  funds  it 


carries  over  from  the  previous  year.  In 
addition,  a  new  §  280.42  has  been  added 
to  the  proposed  regulations  to 
implement  section  3011(a)(2)  of  the  Act, 
which  limits  to  15  percent  of  a  local 
educational  agency’s  (LEA)  grant  the 
amount  of  funds  the  LEA  may  carry  over 
from  one  budget  period  to  the  next 
budget  period.  The  House  committee 
report  indicates  that  this  15  percent  cap 
is  designed  to  encourage  LEAs  to  spend 
grant  funds  within  the  year.  In 
accordance  with  the  statute,  this 
limitation  is  waived  for  any  year  in 
which  grants  are  not  awarded  in  a 
timely  manner. 

Section  280.20  is  amended  by:  (1) 
Adding  a  requirement  that  the  LEA 
assure  that  it  will  carry  out  a  high 
quality  educational  program  that  will 
encourage  greater  parental 
decisionmaking  and  involvement;  and 
(2)  adding  a  paragraph  (g)  that  requires 
an  LEA  to  describe  in  its  application 
how  assistance  made  available  under 
this  program  will  be  used  to  promote 
desegregation  and  the  manner  in  which 
the  LEA  will  continue  the  magnet 
schools  program  after  assistance  under 
the  MSAP  is  no  longer  available.  In 
addition,  these  three  factors  will  be 
evaluated  through  the  selection  criteria 
in  §  280.31. 

Section  280.31  is  amended  by:  (1) 
Adding  a  paragraph  (a)(2)(v),  under 
“Plan  of  Operation,”  to  address  how 
assistance  made  available  under  this 
program  will  be  used  to  promote 
desegregation;  (2)  revising  paragraph 

(b) (2)(iv),  under  “Quality  of  key 
personnel,"  to  conform  to  language  used 
in  EDGAR  concerning 
nondiscriminatory  employment 
practices;  (3)  revising  paragraph 

(c) (2)(iii)(B),  under  “Quality  of  project 
design,"  to  reflect  the  new  statutory 
language  concerning  how  the  LEA  will 
carry  out  a  high  quality  educational 
program  that  will  encourage  greater 
parental  decisionmaking  and 
involvement;  (4)  and  adding  a  paragraph 
(c)(2)(iv)  to  address  the  manner  in  which 
the  LEA  will  continue  the  magnet 
schools  program  after  assistance  under 
the  MSAP  is  no  longer  available. 

Section  280.32  is  amended  by  adding  a 
paragraph  (f)  to  give  special 
consideration  to  applicants  that 
demonstrate  a  collaborative  effort  with 
institutions  of  higher  education  and 
community-based  organizations.  Five 
points  are  added  for  this  new  selection 
factor. 

Section  280.33  in  the  current 
regulations  is  redesignated  as  §  280.34. 

A  new  §  280.33  is  proposed  to  explain 
how — in  distributing  funds  appropriated 
for  this  program  in  excess  of  $75 


million — the  Secretary  will  give  priority 
to  applicants  that  did  not  receive 
funding  in  the  last  fiscal  year  of  the 
previous  funding  cycle.  After 
distributing  the  first  $75  million 
appropriated  for  this  program,  the 
Secretary  would  give  ten  additional 
points  to  each  remaining  applicant  that 
did  not  receive  funding  in  the  last  fiscal 
year  of  the  previous  funding  cycle.  The 
funds  in  excess  of  $75  million  would 
then  be  distributed  to  the  highest 
ranking  of  all  of  the  remaining 
applicants. 

Other  changes  to  the  program  include: 
Deleting  eligibility  factors  and 
preferences  for  LEAs  that  received  $1 
million  less  under  Chapter  2  of  the 
Education  Consolidation  and 
Improvement  Act  than  they  did  under 
the  last  year  of  the  Emergency  School 
Aid  Act;  adding  definitions  for 
“community-based  organization,”  and 
“institution  of  higher  education;’’  and 
revising  new  §  280.2(b)  to  clarify  that,  in 
addition  to  voluntary  plans,  the 
Secretary  may  approve  as  adequate 
under  Title  VI  plans  required  by  the 
Office  for  Civil  Rights.  Corrected 
authority  citations  to  the  United  States 
Code  are  made  throughout  these 
proposed  amendments  to  the 
regulations.  A  table  of  corrected 
authority  citations  for  all  of  the  sections 
of  Part  280  will  be  published  with  the 
final  regulations. 

Executive  Order  12606 

These  regulations  will  have  a  positive 
impact  on  the  family  and  are  consistent 
with  the  requirements  of  Executive 
Order  12606 — The  Family.  The 
regulations  strengthen  the  authority  and 
participation  of  parents  in  the  education 
of  their  children.  For  example,  the 
regulations  specifically  require  that 
LEAs  will  carry  out  a  high  quality 
educational  program  that  will  encourage 
greater  parental  decisionmaking  and 
involvement. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Executive  Order. 

Regulatory  Flexibility  Act 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  LEAs  receiving  Federal  funds 
under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  LEAs 
affected  because  the  regulations  would 
impose  minimal  requirements  to  ensure 
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the  proper  expenditure  of  program  funds 
and  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision. 

Paperwork  Reduction  Act  of  1980 

Sections  280.20,  280.31,  and  280.32 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  this  section  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 

The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  amendments 
to  the  regulations. 

All  comments  submitted  in  response 
to  these  proposed  amendments  to  the 
regulations  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  2067  FOB  #6, 
400  Maryland  Avenue  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjects  in  34  CFR  Part  280 

Civil  rights,  Desegregation,  Education, 
Education  Department,  Elementary  and 
secondary  education,  Grant  programs- 
education,  Magnet  schools. 


Dated:  November  4, 1988. 

Lauro  F.  Cavazos, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.165,  Magnet  Schools  Assistance 
Program.) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  amending  Part  280  as 
follows: 

PART  280 — MAGNET  SCHOOLS 
ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  Part  280  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  3021-3032,  unless 
otherwise  noted. 

2.  Section  280.2  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (a) 
and  (b)  respectively,  revising  newly 
redesignated  paragraph  (b)  and  revising 
the  authority  for  this  section  to  read  as 
follows: 

§  280.2  Who  Is  eligible  to  apply  for  a 
grant? 

***** 

(b)  The  LEA  adopted  and  is 
implementing  on  either  a  voluntary 
basis  or  as  required  under  Title  VI  of  the 
Civil  Rights  Act  of  1964 — or,  will  adopt 
and  implement  if  assistance  is  made 
available  under  this  part — a  plan  that 
has  been  approved  by  the  Secretary  as 
adequate  under  Title  VI. 

(Authority:  20  U.S.C.  3022) 

3.  Section  280.3(a)  is  amended  by 
removing  “74  (Administration  of 
grants),”  adding,  after  “(Direct  grant 
programs),”  the  following:  “except  that 
§  75.253(c)  (relating  to  reducing  a 
subsequent  year’s  award  by  the  amount 
remaining  available  from  the  grantee’s 
current  award)  does  not  apply  to  this 
program."  removing  “and”  before  “79", 
removing  the  period  at  the  end  of  the 
paragraph,  and  adding,  in  its  place,”, 
and  80  (Uniform  Administrative 
Requirements  for  State  and  Local 
Governments).” 

4.  Section  280.4(b)  is  amended  by 
adding  the  definitions  of  “Community- 
based  organization”  and  “Institution  of 
higher  education”  in  aphabetical  order 
to  read  as  follows: 

§  280.4  What  definitions  apply  to  this 
program? 

***** 

(b)  *  *  * 

“Community-based  organization" 
means  a  private  nonprofit  organization 
that — 

(1)  Is  representative  of  a  community 
or  a  significant  segment  of  a  community; 
and 


(2)  Provides  educational  or  related 
services  to  individuals  in  the 
community. 

(Authority:  20  U.S.C.  2891(3)) 
***** 

“Institution  of  higher  education”  has 
the  same  meaning  as  in  section  1201(a) 
of  the  Higher  Education  Act  of  1965,  as 
implemented  in  34  CFR  600.4(a). 

(Authority:  20  U.S.C.  2891(10)) 
***** 

5.  Section  280.10  is  amended  by 
removing  the  reference  “280.2(b)”  in 
paragraph  (c)  and  adding,  in  its  place, 
“280.2(a)",  and  by  revising  paragraph  (b) 
to  read  as  follows: 

§  280.10  What  type*  of  projects  does  the 
Secretary  assist? 

***** 

(b)  For  the  purposes  of  this  part,  an 
approved  desegregation  plan  is  a 
desegregation  plan  described  in  §  280.2 

(a)  or  (b). 

***** 

6.  Section  280.20  is  amended  by 
revising  paragraphs  (b)(1),  (b)(3),  (b)(4) 
and  (b)(5),  and  adding  new  paragraphs 

(b) (6)  and  (g)  to  read  as  follows: 

§  280.20  How  does  one  apply  for  a  grant? 

***** 

(b)  *  *  * 

(1)  Will  use  funds  made  available 
under  this  part  for  the  purposes 
specified  in  section  3003  of  the  Act; 
***** 

(3)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
origin,  sex,  or  handicap  in  the  hiring, 
promotion,  or  assignment  of  employees 
of  the  agency  or  other  personnel  for 
whom  the  agency  has  any 
administrative  responsibility; 

(4)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
origin,  sex,  or  handicap  in  the 
mandatory  assignment  of  students  to 
schools  or  to  courses  of  instruction 
within  schools  of  the  agency  except  to 
carry  out  the  approved  desegregation 
plan; 

(5)  Will  not  engage  in  discrimination 
based  upon  race,  religion,  color,  national 
origin,  sex,  or  handicap  in  designing  or 
operating  extracurricular  activities  for 
students;  and 

(6)  Will  carry  out  a  high  quality 
education  program  that  will  encourage 
greater  parental  decisionmaking  and 
involvement. 

***** 

(g)  In  addition  to  including  the 
assurances  required  by  this  section,  an 
LEA  shall  describe  in  its  application — 
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(1]  How  assistance  made  available 
under  this  part  will  be  used  to  promote 
desegregation;  and 

(2)  The  manner  in  which  the  LEA  will 
continue  the  magnet  schools  program 
after  assistance  under  this  program  is  no 
longer  available. 

***** 

7.  Section  280.31  is  amended  by 
removing  “and”  at  the  end  of  paragraph 

(a)(2)(iii),  removing  the  period  at  the  end 
of  paragraph  (a)(2)(iv)(D)  and  adding,  in 
its  place,  and,”  adding  paragraph 
(a)(2)(v),  revising  paragraphs  (b)(2)(iv) 
and  (c)(2)(iii)(B),  and  adding  paragraph 
(g)  and  revising  the  authority  citation  for 
the  section  to  read  as  follows: 

§  280.31  What  selection  criteria  does  the 
Secretary  use? 

***** 

(a) *  *  * 

(2)  *  *  * 

(v)  How  assistance  made  available 
under  this  program  will  be  used  to 
promote  desegregation. 

(b)  *  *  * 

(2)*  *  * 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  religion,  color,  national 
origin,  sex,  age,  or  handicap. 

(c)  *  *  * 

(2)  *  *  * 

(iii)  *  *  * 

(B)  Carry  out  a  high  quality  education 
program  that  will  encourage  greater 
parental  decisionmaking  and 
involvement. 

***** 

(g)  Commitment  and  capacity.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
how  the  applicant  will  continue  the 


magnet  schools  program  after  assistance 
under  this  part  is  no  longer  available. 

(2)  The  Secretary  looks  for 
information  that  shows  the  applicants — 

(i)  Commitment  to  the  magnet  schools 
program;  and 

(ii)  Plan  for  gradual  assumption  of 
program  costs. 

***** 

(Authority:  20  U.S.C.  32021-3032) 

8.  Section  280.32  is  amended  by 
removing  “(b)  through  (e)"  from 
paragraph  (a)  and  adding,  in  its  place, 
“(b)  through  (f)",  removing  paragraphs 

(d)(1),  (d)(2),  and  (d)(3)  and  the 
designation  “(4)”  preceding  paragraph 
(d)(4),  and  by  adding  a  new  paragraph 
(f)  to  read  as  follows: 

§  280.32  How  is  special  consideration 
given  to  applicants? 

***** 

(f)  Collaborative  efforts.  (5  points) 

The  Secretary  determines  the  degree 
to  which  the  program  or  project  for 
which  assistance  is  sought  involves  the 
collaborative  efforts  of  institutions  of 
higher  education,  community-based 
organizations,  the  appropriate  State 
educational  agency,  or  any  other  private 
organization. 

***** 

§  280.34  [Redesignated  from  §  280.33] 

9.  Section  280.33  is  redesignated  as 
§  280.34. 

10.  A  new  §  280.33  is  added  to  read  as 
follows: 

§  280.33  How  does  the  Secretary  select 
applications  for  new  grants  with  funds 
appropriated  in  excess  of  $75  million? 

(a)  In  selecting  among  applicants  for 
funds  appropriated  for  this  program  in 
excess  of  $75  million,  the  Secretary  first 
identifies  those  remaining  applicants 
that  did  not  receive  funds  under  this 
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program  in  the  last  fiscal  year  of  the 
previous  funding  cycle. 

(b)  The  Secretary  then  awards  ten 
additional  points  to  each  applicant 
identified  under  paragraph  (a)  of  this 
section. 

(Authority:  20  U.S.C.  3021(b)(2)) 

§280.40  [Amended] 

11.  Section  280.40(a)  is  amended  by 
removing  the  words  “expansion  and” 
and  adding,  in  their  place,  “expansion, 
continuation,  or”. 

12.  Section  280.42  is  added  to  read  as 
follows: 

§  280.42  What  is  the  limitation  on  the 
amount  of  a  grant  an  LEA  may  carry  over 
into  the  next  fiscal  year? 

(a)  An  LEA  may  not  carry  more  than 
15  percent  of  its  grant  award  into  a 
subsequent  fiscal  year. 

(b)  The  Secretary  does  not  apply  the 
limitation  in  paragraph  (a)  of  this 
section  in  any  fiscal  year  where  awards 
under  the  Magnet  Schools  Assistance 
Program  are  not  made  in  a  timely 
manner. 

(Authority:  20  U.S.C.  3031(a)(2)) 

13.  Section  280.50  is  revised  to  read  as 
follows: 

§  280.50  May  a  State  reduce  the  amount  of 
aid  it  gives  an  LEA? 

No  State  may  reduce  the  amount  of 
State  aid  with  respect  to  the  provision  of 
free  public  education  or  the  amount  of 
assistance  received  under  Chapter  2  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  in 
any  school  district  of  any  local 
education  agency  within  the  State 
because  of  assistance  made  available  to 
that  agency  under  this  part. 

(Authority:  20  U.S.C.  3030(c)) 

[FR  Doc.  88-25916  Filed  11-10-88;  8:45  am] 
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